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Response to the TUC Commission on Vulnerable Employment 
November 2007
Commission on Vulnerable Employment TUC Call for Evidence
In response to the TUC’s call for evidence regarding vulnerable employment the RMT offers this submission gathered from material from our branches.

While there were several areas of concern, we found that in particular the lack of enforcement of the National Minimum Wage and the position of agency workers were principal concerns. The following examples are provided:

[COMPANY NAME]

An RMT member working for [COMPANY NAME] recently contacted the union with a copy of his contract and payslips confirming that the company only pays him £4 per hour. 
According to the 2006 pay settlement at [COMPANY NAME], all employees were to be paid the full minimum wage (or above) regardless of age or training. Nonetheless, the pay slips (dated 2007) sent to the RMT clearly showed that at least one member was earning no more than £4 per hour.

[COMPANY NAME] 

Although the following case does not pertain specifically to RMT members, it involves a company where the RMT does have members and it was brought to the union’s attention by an RMT union activist.
In June catering staff employed by [COMPANY NAME] went on strike over wages. They were being paid just £4.51 per hour. This compares to caterers at a nearby school earning £9 per hour for the same job. The employer justified this below NMW rate of pay by arguing that the caterers are only at work during term time but they are paid throughout the year. Therefore if the pay was calculated only for term time, their pay would work out at the level of minimum wage (applicable at the time) of £5.35 per hour.

[COMPANY NAME]

As with the above case, although the RMT represents members employed by this company, it was another union’s members who were involved in this case.

In 2006, [COMPANY NAME]contract cleaners working on a [COMPANY NAME] contract were found to be earning only £5.05 per hour. After a T&G campaign, [COMPANY NAME] was forced to cancel the contract with [COMPANY NAME]. The RMT also put pressure on [COMPANY NAME] to bring cleaning in house in order to ensure that cleaners receive at the very least, the NMW. 
Of particular concern to the RMT is that if these practices can take place at a company that is operating in a workplace such as [COMPANY NAME], which generally has strong union representation, then it does not bode well for those workplaces where trade union penetration is weak. 
The National Minimum Wage and its application to seafarers
Civil servants have interpreted foreign national seafarer’s entitlement to the National Minimum Wage to apply only on UK registered ships when they are in port or in internal UK waters as opposed to UK territorial waters. 
UK internal waters include the Solent, the sea between Scotland and the Inner & Outer Hebrides, the Firth of Forth, the Wash and the Thames Estuary. They do not include for example UK territorial waters between Scotland and the Shetlands, or UK territorial waters between the mainland and the Channel Islands or the Isle of Man. The UK has jurisdiction over UK territorial waters which extend for twelve miles. 

In addition to the position on the National Minimum Wage the seafarers who are recruited abroad to work on UK ships also do not have the protection of the Race Relations Act due to a specific exemption allowing the payment of low wages due to place of residence. 

When considered alongside the exemption from the Race Relations Act, the extremely narrow interpretation of the National Minimum Wage is particularly unfair to seafarers. Due to the nature of the industry, and the fact that they are recruited abroad to work in UK workplaces, many of these workers are not in union organised workplaces where effective collective bargaining can take place.
The following examples illustrate the position:
Examples of very low pay for ratings on UK flagged ships

	Company
	Vessel
	Position and nationality
	Salary

	[COMPANY NAME]
	[VESSEL NAME]
	Able Seamen (Polish nationals)
	Monthly wage £1,060 total figure includes annual leave and overtime payments, hourly wage just under £2 per hr (see note 1 below)

	 [COMPANY NAME]
	[VESSEL NAME]
	Portuguese Steward
	Monthly Wage 1,100 euros (after 1 yr) £752. Hourly rate of pay is approximately £1.50 per hr. (see note 2 below) 

	[COMPANY NAME]
	[VESSEL NAME]
	Filipino motormen
	Less than the above Portuguese rate, precise details not available

	[COMPANY NAME]
	[VESSEL NAME]
	General Purpose 
	$1,143 = £592 monthly

	[COMPANY NAME]
	[VESSEL NAME]
	Filipino Ratings
	No contract details, but approximately £2 per hr


Note 1: Monthly pay includes payment for overtime and annual leave (approximately four weeks following eight weeks service on board), taking into account annual leave period, and approximate working week of 84 hrs, hourly pay is just under £2 per hr). 

Note 2: £752 is payment for two months, following month is leave period when no payment is received, with approximate working week of 84 hrs, approximate hourly pay is £1.50 per hour.

The  [COMPANY NAME] rate of pay quoted above applies to five vessels across their fleet, registered either in the UK or other registers. The example of the rate of pay quoted above is for a Polish seafarer. However Filipino seafarers engaged by Norfolk Line will receive even less than the £2 per hour received by Polish nationals.
The attached contracts of employment relate to Filipino national seafarers. Therefore the application of the NMW is not extensive as the legislation only applies to foreign national seafarers in UK internal waters. However you will note from the attached contracts that the seafarers are being routinely denied their rights. The attached terms and conditions all relate to employment on four [COMPANY NAME] vessels. All of these vessels are UK registered (flagged) ships.

It is apparent that no provision has been made for the NMW to apply even for the limited period that the seafarers are in a UK port or internal waters. The basic monthly salaries range from $348 (£171.73) for a 40-hour week for service crew up to $576 (£284.25) for a motormen. 

The employment statements apply these monthly rates of pay on a uniform basis without reference to the NMW; this would seem to be a clear breach of the legislation. Firm evidence is also provided through the overtime rates, which you will note, are between $2.47 and $3.77 per hour. 

Agency workers 
RMT can advise the Commission that many agency workers are employed on a long term basis without ever being moved to a permanent contract.

Agency workers are usually on lower wages than permanent staff who do the same job and do not enjoy the benefits associated with permanent employment. We know of many instances where are not used primarily to give the employer more flexibility but are instead utilized on a long term basis to lower paybill costs. Agency workers can be engaged on a continuous basis in order to pay reduced salaries and avoid normal entitlements to conditions of service.  Current employment legislation does not require the employer to place workers on a permanent contract no matter how long a worker, employed through an agency, has been working for that one employer.
Below are examples of companies where we are aware of agency workers being kept on for longer than 12 months without being made permanent members of staff:

[COMPANY NAME]
The agency [COMPANY NAME] provides revenue protection staff for several companies. RMT reps at [COMPANY NAME] have reported  [COMPANY NAME] agency workers being employed for more than 18 months. These workers are also believed to be receiving significantly less pay and worse conditions than directly employed staff. 

[COMPANY NAME]
Agency workers are also being used by [COMPANY NAME] on a long term basis. There are currently Customer Service Assistants and Chefs who are employed by [COMPANY NAME] (recruitment agency) and who have been working for [COMPANY NAME]
for nearly 2 years now, without being offered permanent contracts by [COMPANY NAME].
[COMPANY NAME]
A further example of agency workers being employed on a long term basis without being made permanent is in the area of train maintenance. An RMT Branch Secretary has reported agency workers being employed for longer than 12 months at the [COMPANY NAME] depot.
Rights for Agency Workers
The introduction of the Government’s recent ‘Know Before You Go’ leaflet aimed at EU workers is a clear acknowledgement of the problems faced by some agency workers. However, the RMT believes that exploitation by rogue agencies is not confined to migrant workers. Whilst some workers prefer the flexibility of agency work, others see it as insecurity of employment. This insecurity can be and is exploited by some agencies.

We have examples where blatant exploitation takes place. In one particular case, a young woman was threatened with not being offered work if she refused to go drinking and to sleep with a manager. It is therefore crucial that all agency workers are made aware of current and new protections that may be offered by the law. This should include protection from discrimination on the grounds of race, etc. We would urge that harassment and also the rights of new and expectant mothers should be addressed in any new information materials. 
RMT believe there should be a duty upon agencies to hand each worker a copy of an information leaflet explaining their rights when they sign up for employment. The question of where people can obtain further information or advice is of paramount importance as rights are worthless if they cannot be enforced.
The Irish Model
Ireland’s attempts to address the problems of exploited workers offer examples that we can surely learn from. 
In Ireland, the government, unions and employers have reached a new social partnership, Towards 2016, which includes a number of measures designed to protect the rights of both migrant and indigenous workers, such as:

· the establishment of a new Office of Employment Rights Compliance (ODERC) with an increase from 21 to 90 in the number of Labour Inspectors in addition to new support posts, allowing for joint investigation units to target serious abuses of employment standards; 

· the tax system will be reformed to prevent people in the building industry and elsewhere from being forced into bogus self employed status to allow employers to avoid pension contributions etc; 

· employers will be obliged to keep accurate employment records in a prescribed format for inspection by the Labour Inspectors; 

· there will be a new Employment Rights procedure to allow easier access to justice and with compensation where rights are denied. Powers to award up to two years pay by way of compensation is a very significant change and will help many migrant workers whose cases are usually about bread and butter issues like payment of correct wages; 

· in effect, the exploitation and abuse of workers is now a de facto criminal offence; 

· new standards of compliance with labour law in order to tender for public procurement contracts - in other words, the taxpayer will no longer subsidise exploitation or sharp employment practices; 

· legislation to regulate employment agencies and educational establishments to prevent them from undermining employment standards and immigration law; 

· legislative changes to prevent Irish Ferries type collective redundancies and 'Gate Gourmet' type unfair dismissals; and 

· a code of practice to protect people working as domestic servants. 

The RMT notes with particular interest the developments in Ireland in relation to the “Towards 2016” initiative. The strategies laid out in this document provide an example of a strong framework for improving compliance with employment legislation.

Proposals to end the exploitation of Agency Workers

The RMT welcomes the TUC’s report (Agency Workers: Counting the cost of flexibility) which calls for better protection for agency workers. In particular, the RMT welcomes the TUC’s suggestion that agency workers should receive the same core employment rights as directly employed workers and that an agency worker should be engaged on terms no less favourable than the user enterprise would engage a directly employed worker doing the same or similar tasks. This principle of equality should apply from the first day of an agency worker’s assignment.

The RMT supported the recent unsuccessful Private Members Bill from Paul Farrelly on the prevention of less favourable treatment of temporary and agency workers. The Bill set out to “prohibit discrimination against temporary and agency workers; to make provision about the enforcement of rights of such workers; and for connected purposes”. The RMT echoes the Bill’s call for agency workers to have “the right not to be treated by the employment business or by the end user less favourably in respect of his basic working and employment conditions than a comparable direct worker is or would be treated”. 
Conclusion

We hope that the evidence we have provided will assist the TUC in presenting evidence to the Commission on Vulnerable Workers. To tackle the exploitation which is undoubtedly taking place, we would strongly recommend a comprehensive action plan in addition to new rights. The action plan should open up access to justice to all workers, ensure proper enforcement of legislation through robust reporting requirements, a properly resourced inspectorate and stronger penalties that indicate quite clearly how unacceptable non-compliance with employment legislation is.
Many of the issues highlighted within this document, for example the unfairness with which many agency workers are treated, apply to migrant workers. However due to the loss of traditional training and employment opportunities, especially in manufacturing, many UK born workers are now employed in casualised forms of employment.

