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About Thompsons

Thompsons is the UK’s largest firm of trade union, employment rights and personal injury lawyers. The firm has over 20 offices, operating in England, Northern Ireland, Wales and Scotland. On employment and industrial relations issues it acts only for trade unions and their members. Thompsons represents the majority of UK trade unions and advises on the full range of employment rights issues through its specialist Employment Rights Unit.

Thompsons Solicitors can offer many case examples to the Commission which will assist in addressing some of the key questions in this consultation and which illustrate how little protection UK employment laws provide to vulnerable workers.

The vast majority of people Thompsons represent, in both employment rights, personal injury and criminal cases, are vulnerable workers.

These include low paid women in the public sector, migrant workers, disabled workers, agency and casual workers, young and older workers. 

Rather than answering each of the Commission’s questions, we will address those that our case studies most clearly illustrate.

Thompsons position

Q1 Different factors that impact on he power relationship between employers and workers, and therefore place workers at risk of vulnerability.
Employment status: distinction between worker and employee

Employment status is possibly the single most significant factor that impacts on the relationship between employers and workers and places workers at risk of vulnerability. There is significant difference in the coverage of employment protection between “workers” and “employees”. 

Most workers can be divided into two categories: an employee who provides their services under a contract of services or a self employed person who is an independent contractor engaged under a contract of services.

Whether someone is an “employee” or a “self employed” person dictates the employment rights available to them.

For example, only employees have the right to claim unfair dismissal and statutory redundancy payments. 

Though technically defined as “self-employed” many workers actually do the same work as employees under the direction of an employer and yet without the same protection. 

The difference of entitlement to protection is based simply on the legal status of the worker and it follows that the most vulnerable workers end up with the lower status of “worker” or “self employed”.

Thompsons sees employment practices which deliberately, yet often legally, define casual, temporary and agency workers as self employed and therefore exclude them from many basic employment rights. Our case study below of Polish baggage handlers illustrates how this can be done.
Gaps in coverage of employment law protection for vulnerable workers such as migrant and agency workers can have severe implications for them.  

Nowhere is the inequality in employment faced by agency workers more stark than in their treatment in law. We refer the Commission to our response the government’s consultation Success at Work – DTI consultation on measures to protect vulnerable agency workers (which we include as Appendix 1) in which we illustrate through case law and case study how, at the root of agency workers’ vulnerability is the uncertainty about their employment status.
That employment status was not included in the government’s consultation meant that the government’s aim of providing measures to protect vulnerable agency workers was illusory. The distinction between worker and employee should be ended so that there is no advantage to an employer to try and enter into a contract for service as opposed to contracts of employment.

Uncertainty over employment status leads to many other factors that place a worker at risk of vulnerability. They are unlikely to be aware of their rights at work or, if they are aware, less likely to seek to enforce them because of the fear of losing their job.

They are less likely to join a trade union, in part through fear of reprisal from the employer and because of the transient nature of agency work makes recruitment difficult. 

Lack of union membership in turn denies them the protection that unions can afford, along with the resources that inform members of their employment rights and also of health and safety regulations.

And the nature of the work done (ie caring, cleaning, catering, manual, other blue collar) means that they are unlikely to have access to the Internet at work, and may not have at home.

Pay does not necessarily define vulnerability. Thompsons represented a well paid, long-term casual worker. His employment status denied him any pensions rights. 
The TUC and the government should produce materials in several languages explaining the distinction between employment status and the impact on a workers’ employment rights. And any agency that registers to provide labour should be required to do the same.

Length of service

Many employment rights are based on an employee’s length of service. An employee is not protected, for example, from ordinary unfair dismissal unless they have been employed for a continuous period of one year or more.  This makes migrant workers particularly vulnerable because evidence shows that they are more likely to be in transient jobs (a “contract” is commonly six weeks) and often don’t have the requisite year’s service before they lose their job.

Service qualification be removed or at least significantly shortened to no more than three months. 
Unauthorised workers  

Perhaps the most vulnerable workers are those who are not authorised to work in the UK.   The difference between unauthorised and illegal workers is rarely understood.  
The myth peddled by government and the press is that unauthorised work is carried out by people who enter the UK secretly or illegally for work in the informal economy.  
This is not true. Many people engaged in unauthorised work are in fact entitled to be in the UK but are prevented from working because of their immigration status.  Asylum seekers are not allowed to work unless they have waited over 12 months for an initial decision on their case, or have been granted permission to do so by the Home Office. 

They are forced to rely on state support, which is 70% of income support. In these circumstances an asylum seeker often feels trapped into unauthorised working where they will then be exploited by unscrupulous employers. Unauthorised working may be the only way of getting enough money to give a child a nutritious meal, or indeed simply to travel to the Border and Immigration Agency in Croydon.

Rules that prevent asylum seekers working will not stop them doing so in those circumstances. The rules simply give employers the right to exploit them.

The Home Office’s recent threat to prosecute individual unauthorised “immigrant” workers in the security industry (13 December 2007) is an entirely inappropriate response.

Long term we want to see immigration status changed. Immigration status not only restricts a person’s ability to work and makes them vulnerable to rogue bosses, it also continues to deny even those authorised to work the same employment rights as a UK national. 

We recommend that restrictions on asylum seekers working until their applications have been processed should be removed. It is legitimate to insist that they have a work permit and that this is reviewed every six months.

The UK should also look to other EU states where programmes of regularisation directed at undocumented and rejected asylum seekers have resulted in significant numbers of asylum seekers receiving work and residence permits. These are effectively an amnesty for all people working in these circumstances.

Gangmasters

The scope of the Gangmasters Licensing Authority must be extended to the construction industry, where as many abuses of migrant and agency labour takes place as in the agriculture, horticulture, shellfish gathering and food processing and packaging sectors.
Payments to Agencies and Intermediaries

It is a criminal offence for employment agencies to demand payment in return for the offer of employment.  This law is often flouted.  Bogus charges are made by employers for the offer of work. Our case study below of Filipino Nurses who came to the UK to work in a private care home highlights this.
The principle that workers should not have to pay agencies should be re-affirmed in legislation and properly enforced. Penalties for offenders must provide a serious deterrent. Any contract to or arrangement for the payment of such fees should be unenforceable. The rule of non-charging should also make clear that it applies to other types of payment as well as direct payment and should apply to payments made outside the UK as well.

There should be a requirement on agencies and intermediaries to provide workers with written terms and conditions, which include a statement that there is no charge to get work and which spell out the purpose of any additional charges, in their language – something that unions could offer to facilitate where employers are likely to find this difficult.

Minimum Wage 

Vulnerable workers are more likely to be paid less than the minimum wage. If they are unauthorised they are unlikely to want to risk reporting a rogue employer. And workers who do not speak or read English may not be aware of the minimum wage. Rogue bosses therefore have ample opportunity to exploit vulnerable workers by underpaying them.

In spite of the government’s latest crack down, penalties for non payment remain too lenient. Employers who break the law should face a penalty of a remedial orders similar to those contained in the Corporate Manslaughter Act, where an employer is ordered to take certain measures and to publicise the fact of this order.

The proposal to pay all arrears to the worker at the current NMW rate is welcome. However, employers should also be charged interest on arrears. Crucially there should be an amnesty for unauthorised workers who report their employers. 
Q2. What are the employment experiences of vulnerable workers like?
The employment experience of vulnerable workers is unlikely to be the same as of workers as a whole.  Because they are likely to be in more transient jobs they often fall outside the protection afforded to workers in more traditional employment relationships.  

Below are a number of case studies that show the experiences of vulnerable workers and also underline the measures suggested above that need to be taken to find solutions to vulnerable employment.

These are all real cases in which Thompsons has represented the individual worker or group of workers. Bearing in mind our comments above about union membership, in each of the cases below, the individual/s was a union member and was able to get legal advice and representation from Thompsons via their union. They are therefore just a snapshot of a what is essentially a hidden issue which makes assessing the scale of vulnerable employment (Q3) extremely difficult.

Employment law

 Employment status. Employers are aware of the implications of employment status and will often, with the help of their lawyers, prepare documents which will attempt to define the status as “self-employed”.  
Company S operating out of a major airport recruited Polish baggage handlers via a related company.  Each baggage handler was set up as a director of a limited company in their own right after S bought several off the shelf companies.

Each “director” then hired themselves out as labour to S.  As far as S were concerned the Polish baggage handlers were not their employees but were employees of the individual baggage handlers companies.  
The Polish workers received inferior terms and conditions, including pay, to their British counterparts directly employed by S for carrying out the same work.  The Polish workers would have had far more difficulty in enforcing any rights such as the right not to be unfairly dismissed, simply because of their employment status.  
 Migrant workers/gangmasters. Thompsons is acting for Unite in the case of 20 Hungarian workers being supplied by a major employment agency in the East Midlands, to work at a poultry factory.
An unlicensed gangmaster recruited the workers in Hungary. They were forced to pay an arrangement fee of £350 to secure the work which was deducted from their pay packets without their consent. Accommodation charges of up to £40 a week are also deducted.
They are being paid just £3 an hour.

They do not speak English and were originally not registered under the Worker Registration Scheme. This means that their employment was illegal and that they are unable to rely on key rights.  The collective and individual claims they have can only be pursued for the period that they have been registered.
The men and women are being housed in former RAF army camps surrounded by barbed wire. They are ticked in and out each day by their gangmasters. 

They work long hours to the point of collapse and are often threatened with violence. They are told they will lose their jobs if they complain.
Threats have also been made against their families in Hungary.
Some have been injured at work but have not been given medical treatment. When a roof fell in and their clothing was saturated they were made to continue working. 

When a Thompsons lawyer met the workers none of them had more than £5 each. 
Claims for race discrimination and abuse of employment rights are being pursued on behalf of nine of the workers.

 Migrant agency worker. A polish woman's first job in the UK was through an agency.  She spoke to a woman at the agency who was herself Polish and who made her sign a document she did not understand.   

The client was told that she needed to turn up to the factory at a given time.  The factory told her on a day to day basis what hours she had to work and when she was needed.  
The client found out about holiday pay and raised this with the agency. She was at first told that someone would get back to her, and later, when she asked again, that the agency did not have time for her (even though she had introduced another worker to them).

The woman left to work for another agency. A claim for holiday pay against the first agency could not be pursued because it changed its name and could not be traced. 
 Disabled worker. A severely disabled worker was first employed on a casual basis initially for six months to work on a specific project.  Therefore he did not apply to join his employer's pension scheme.  However his contract of employment was subsequently renewed eight times, twice following the completion of the project, giving him continuous service of around 4.5 years.  
When his contract was eventually not renewed, the employer paid him redundancy pay, thereby treating him as an employee in one respect. But it also treated his as a casual worker by not affording him the same opportunity for redeployment, lengthy consultation and notice pay.  
The worker unsuccessfully applied for two suitable posts during his last month of employment.  Thompsons is seeking re-engagement or compensation on the basis that the employer clearly failed to consider, under the Disability Rights Regulations, what reasonable adjustments it could have made in order for the disabled man to carry out the duties required in these posts.  

 Agency worker. An agency nurse (bank nurse) was denied the right to annual leave from 2004 to the present.  As a result of his grievance his employer paid him some rolled up holiday pay which the nursing home implemented in September 2006, although the ECJ had outlawed this practice.  
However the employer refused to compensate him for previous years. 
Given the practice of providing rolled up holiday pay is unlawful the man’s trade union was advised to write to the home and request that this practice be ceased, inform them of a worker's right to take annual leave and advising them to compensate bank staff to avoid legal action against them.
 Intermediary charging for work. Thompsons acted in the case of 25 Filipino nurses recruited in the Philippines to work in a private care home. They were each charged around £4,000 which was said to be for their air fare and to put them through a course in order to register them for work.

The cost of the course was around £100. The cost of the air fare no more than £500.
Most of these nurses were highly qualified. Yet they were treated by the care home as cleaners, cooks, and carers. They were locked in their rooms at night, they were forced to work when ill, they were denied any privacy.

And they were paid significantly less than their British colleagues.

After one nurse contacted UNISON they were all recruited to the union and found jobs in the NHS. Their claims against the home were settled.

The evidence is however that the home simply turned to India to replace them.

 Low paid women workers. Thompsons advised a union shop steward in relation to caterers who had been transferred to another company, subsequently had their holiday pay reduced and were no longer given time off in lieu (TOIL) for the overtime they worked. This means they are effectively working for free.  The grievance procedure is being followed as a consequence.  
Thompsons sees many examples of women caterers, carers and cleaners being TUPE transferred and then dismissed or given less favourable terms and conditions.

 Trade union blacklisting. 
Personal injury

As with workers whose employment rights gave been breached, many of those injured at work are vulnerable workers. Breaches of health and safety are most commonly seen in workplaces employing migrant, agency, young and low paid workers. The health and safety record of the construction industry is well documented. 

Thompsons has joined trade union calls for roving health and safety reps for the construction and other industries. A recently published article on this issue is attached as Appendix 2.
The reality of the employment experiences of many migrant workers means that while there is much anecdotal evidence of injuries at work, including in the case of the Hungarian poultry workers, accidents are rarely reported and personal injury claims hardly ever pursued.

 Young worker. Thompsons acts for the family of Daniel Dennis, a 17 year old who was killed in his first week of work. 

He died after falling through a skylight on the roof. He had been sent to get timber being stored on the roof but had no safety training, had not been given training for working at heights, was not wearing a harness and the skylight area had not been fenced off.

His had warned the employer that his son had received no prior safety training and should not work at heights. 

At an inquest the jury took less than 10 minutes to reach a verdict of unlawful killing. After representations to the CPS the family was informed that gross negligence manslaughter charges would not be brought. 

Thompsons successfully judicially reviewed this decision and the CPS brought charges against the employer who was sentenced to 10 months imprisonment. 
 Temporary workers. Thompsons acted for eight men working as tomato pickers. While working in a greenhouse they were exposed to carbon monoxide fumes. They started to feel sick and woozy and their team leader told them to get outside.

They reported the incident to their employer, who tells them they are imagining it. After two hours of sitting in the canteen they felt no better and decided to go to hospital. Their employer tried to stop them but all but one went

The hospital diagnosed carbon monoxide poisoning and they were treated on oxygen masks for the rest of the day. They were told that if they had not left the greenhouse when they did they could have died.

All eight were union members. Thompsons submitted claims for compensation on their behalf. The employer made a derisory offer of around £400 each. This is refused so the claim was lodged with the court. However, the employer was successful in arguing that the claims should be treated as small claims.

Whether due to pressure from the employer, or concern that they would not get further work if they pursued the case through the small claims court, the team leader advised his colleagues to accept the employers offer.

 Migrant worker. Thompsons won compensation for a Romanian student who suffered brain damage when she was flung from an open back truck as it took her and other Eastern European workers to pick beetroot. They had been effectively herded into the back of the truck and transported like livestock. The young woman returned to her family and was likely to need care for the rest of her life.
Criminal cases

Thompsons’ criminal law unit acts for working people accused of criminal acts within their employment. Many of these are low paid and may also be older workers and may not speak English as their first language. Most commonly they have been arrested and interviewed by the police in relation to very spurious claims of assault and theft.

 We act for a 60 year old auxiliary nurse. A patient claimed that she was roughly handled during a bed bath and described someone broadly matching our client’s description. 
The accused started as an auxiliary nurse when she was 18 and had never before faced allegations of this nature. She was very aware of the necessity to be gentle with older patients and maintained that her actions in no way caused or contributed to the bruising. 
 Thompsons acts for a 63 year old care worker who is accused of bruising a service user’s arm whilst dressing her. She has no knowledge of this and does not understand why she has been accused. 
The woman is suffering stress and trauma as a result of the ongoing allegations, which she continues to deny.
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