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Introduction

The Equality and Human Rights Commission (EHRC) welcomes the opportunity to respond to the public consultation to the work of the TUC Commission on Vulnerable Employment

The EHRC, established on the 1st October 2007 is working to eliminate discrimination, reduce inequality, protect human rights and to build good relations, ensuring that everyone has a fair chance to participate in society.

The new commission brings together the work of the three previous equality commissions The Equal Opportunities Commission (EOC), the Commission for Racial Equality (CRE) and the Disability Rights Commission (DRC)  and also takes on responsibility for the other aspects of equality: age, sexual orientation and religion or belief, as well as human rights.

The Equality and Human Rights Commission is a non-departmental public body (NDPB) established under the Equality Act 2006 – accountable for its public funds, but independent of government.

As the EHRC has only been in existence since the 1st of October, this response builds on the work of the legacy Commissions and represents our early work and conclusions in this area. We would welcome the opportunity to contribute further to this debate as our work progresses. 

Personal characteristics

In addition to the list within the consultation document, there is also a  need to add the following:
· Disability

· Age

· the GLB community

· Religion or Belief

The approach also needs to look at multiple identities and thus multiple discrimination that may be faced by workers.

The ECHR response will focus on the following: migrant women, pregnant workers, migrant workers generally, ethnic minority workers, and disabled workers.

Migrant Women

The status of migrant women: what is the situation in the UK on migrant women and legislation on equality, workers’ protection and anti-discrimination?

As the recent opinion from the advisory committee on equal opportunities for women and men on the gender dimension of the inclusion of ethnic minorities points out, many migrant women in the EU cannot benefit from equality and anti-discrimination legislation. This situation affects some specific groups of migrant women, largely:

· Women who are joining their spouse under the family reunification programme
· Migrant women whose status is regulated by personal status law from their country of origin
· Undocumented migrant women
These women don’t have a legal status (there are no official statistics on their numbers but it’s estimated there may be between 5-8 million undocumented migrants in the EU) and so are often in precarious situations regarding their fundamental rights. They only have access to basic or urgent health care, and can’t access other social rights. They tend to be involved in informal and undeclared work which is poorly regulated. The absence of legal status means that the women can’t benefit from health and safety or pay legislation, and they fear reporting bad treatment in case it leads to imprisonment or criminal penalties for themselves. 

· Asylum seeking women
Most asylum seekers are not granted permission to work, so those who work in the informal economy will encounter the same problems as undocumented migrant women. The Joint Committee on Human Rights has recommended that the government changes its policy on this in order to help avoid asylum seeker destitution, allowing asylum seekers to apply for permission to work when their asylum appeal remains outstanding after 12 months. 
The main legal instruments and policies for integration and against discrimination in the EU are:

· The Race Equality Directive 2000 (sets a common level of protection against discrimination on grounds of race and ethnic origin).

· The Employment Framework Directive 2000 (sets a common level of protection against discrimination on the grounds of religion or belief, disability, age or sexual orientation at work).

· The Council Directive of 25 November 2003 concerning the status of third-country nationals who are long-term residents (long-term residents must enjoy treatment equal to citizens of member states in a range of social and economic matters).

· The Common Basic Principles of November 2004 (eleven guiding principles designed to create a common approach to integration).

These instruments and guidelines do not cover all migrant women effectively. They refer only to migrants residing in the EU legally, and not undocumented migrants. The European Women’s Lobby argues that the two anti-discrimination directives of 2000 “recognise that women are often victims of multiple discrimination but do not provide proper gender mainstreaming mechanisms”.
 

At the European Women’s Lobby, conference on migrant women in the European Union. Four proposals on the legal status of migrant women resulted: 

· All migrant women entering the European Union should be granted an independent legal status, whatever the reason for their stay.

· The law of the country of residence should be applied when it comes to personal status, in order to secure the fundamental rights of migrant women.

· Undocumented migrant women should have full access to their basic fundamental rights and channels for legal migration should be developed.

· All migrant women should enjoy full equality of rights. This involves the implementation of proactive policies- including the recognition of qualifications- so that they access their rights.

There were also proposals on working conditions for migrant women and access to employment, which included:

· All forms of discrimination based on nationality should be eradicated and the right to work should be secured, regardless of legal status, including for asylum seekers (awaiting the outcome of their asylum claims).

· The legal protection of migrant women workers should be guaranteed. This requires promoting the possibility for both documented and undocumented migrant women workers to claim those rights.

· EU member states should urgently adopt, ratify and implement the UN Convention of the rights of migrant workers. 

· All migrant women, whatever their status, should benefit from special training courses allowing access to the labour market. In particular, priority should be given to language training for newly arrived migrant women. 

· Access to life-long learning is indispensible to upgrade skills and qualifications of migrant women.[image: image5.jpg]Equality and
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Pregnant Workers


The Equal Opportunities Commission  (the EOC) carried out a GB-wide investigation into pregnancy discrimination. It did so in response to the high volume of calls to the EOC helpline about problems at work during pregnancy and maternity and the large number of pregnancy-related employment tribunal claims. 





The final report of the EOC's investigation showed the severity of the impact of pregnancy discrimination. More than seven in ten pregnant women treated unfairly at work are suffering in silence. 30,000 women each year lose their jobs because of their pregnancy. Only 3% of those who experience a problem lodge a claim at an employment tribunal. Unless the current situation changes, one million pregnant women are likely to experience discrimination at work over the next five years.





The EOC's investigation found that the key causes of pregnancy discrimination were:


A lack of knowledge and understanding of maternity rights


Lack of dialogue and planning


Costs


Negative attitudes towards pregnancy and maternity


Research findings


As part of its investigation the EOC conducted research amongst more than 1,000 women who had recently given birth and worked whilst pregnant. Detailed below is a selection of findings from this research.


 


Of these women:


 


45% had experienced some form of discrimination in the workplace because of their pregnancy 


A fifth (21%) lost out financially due to discrimination, including losing their salary when they lost their job, having their salary cut or being given a lower pay rise than colleagues 


5% said they felt they were put under pressure to hand in their notice when they announced their pregnancy 


Half (50%) may face health risks to themselves or their baby because they considered their bosses to have failed to carry out necessary checks to assess health and safety risks in the workplace 


9% said they were given unsuitable workloads when pregnant at work 


35% experienced discrimination at work when pregnant, 7% while on maternity leave and 23% on return to work  


56% of ethnic minority mothers experienced discrimination compared to 44% of white mothers2 


Experience of discrimination by sector


Women at either end of the occupational spectrum were the most likely to have experienced discrimination – 33% of managers and 27% of sales and customer services staff experienced financial loss, including loss of job, compared with an average of 21% 


The retail sector sees the highest number of women experiencing discrimination (53%). In the hospitality & consumer sector the figure was 48%, in both the public sector and manufacturing & utilities sectors it was 44%, and in business services 42% 


Long term impact on employment


13% (or say 1 in 8) of mothers who were working at the time of the survey said that the way they were treated during their pregnancy, while on maternity leave or after their return to work had led them to consider stopping working altogether 


Women's treatment at work has a demonstrable impact on their likelihood of returning to work – 77% of those whose employer was supportive during their pregnancy returned to work, compared with 63% of women who said their employer was unsupportive 


The causes of pregnancy discrimination


The investigation established that the principal reasons for non-compliance with the law on pregnancy and maternity are:





A lack of knowledge and understanding of maternity rights.


Many businesses do not understand their obligations towards pregnant women as well as they think they do. More than a quarter of businesses cannot name a single maternity entitlement. Awareness of health and safety responsibilities appears to be particularly low. Line managers, generally the first port of call for the pregnant employee, are also often the least well informed. Small employers often have problems keeping abreast of employment law.


Lack of dialogue and planning


There are some serious challenges to managing pregnancy effectively – the most difficult being the disruption caused by the absence of the member of staff and uncertainty surrounding her return. But a lack of dialogue and inadequate planning are exacerbating, and in some cases causing, the disruption.


Costs


The costs associated with pregnancy, although not easily quantifiable, are a particular issue for small employers. At its worst, a pregnancy in a micro business (less than 10 employees) can spell the threat of closure.


Negative attitudes towards pregnancy and maternity


A small minority hold views that may allow discrimination to take root, such as viewing pregnant women as less committed and less suitable for career progression or training





Recommendations for change


The EHRC would like to see support  for small businesses, a vital part of the UK economy, to support their specific needs. The Government should provide:





More financial support for micro employers who have a pregnant employee, 


One-to-one HR support for small employers.





We consider that the provision of better HR support for small firms with little expertise or resource in people management would do much improve the quality of employment for vulnerable workers.








1 441,000 is the number of pregnant women per year who are working as employees, based on the Register of Live Births and the Millennium Cohort Survey.


 


2 The sample base of ethnic minority women interviewed in this research is small, so this statistic can only be viewed as indicative.











Migrant Workers


The EUMC 2003 report brings together evidence collected in the Raxen focal points reports from 15 different EU countries (which are quoted as proof of intersectional discrimination in the recent opinion on the gender dimension of the inclusion of ethnic minorities from the advisory committee on equal opportunities for women and men). 


The report states several times that migrant women face the risk of dual discrimination. Other particularly vulnerable groups include undocumented/ illegal workers, refugee and asylum seekers, Muslim workers, Roma people, young people with a foreign nationality, and elderly ethnic minority people. When looking at the inequality affecting migrants and minorities in the labour market, the report asks how much of this inequality is due to discrimination, and how much a result of other factors such as language skills and education, and the geographical concentration of migrants in areas relying on declining industries and with poor social infrastructures. But when the evidence across EU countries was analysed, it provided “ample evidence that inequalities in employment over and above those accounted for by explanatory human capital factors persist, at least in some countries and for some groups”.�


Immigrants are more vulnerable to discrimination because of their higher participation in “atypical employment”; part time or temporary work. They may not have any alternative but to carry on in these jobs because any prolonged period of unemployment could lead to loss of work permits.


The report also highlights differences between migrant groups according to their geographical or ethnic origin, particularly where employers are accused of preferring to employ new immigrants from Eastern Europe rather than traditional immigrants. The report points out that this can lead to “migrants and employers exchanging accusations and denials of racism and can easily lead to inter-ethnic violence”.�


The report ends with ten recommendations to the EU and member states, extracted from the Raxen reports.� One of these argues that “special programmes should target particularly vulnerable groups such as migrant women, second generation youth and disadvantaged autochthonous minorities”. This is something that the EHRC would endorse.
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The Formal Employer/Worker Relationship


It is common for A8 migrants to obtain work through agencies, either in the UK or increasingly in their country of origin.  Regardless of what terms they negotiate, there are plenty of examples of disadvantageous experience of employment.  Unscrupulous employers and agencies exploit ignorance of the English language, UK employment law and workers rights, and the dependence of new migrants upon employers or agencies for accommodation and transport renders them liable to further exploitation.   Stories of inhuman working and accommodation conditions, and abuses such as zero hours contracts, and illegal deductions are not uncommon and are well documented, as is the difficulty of finding cases to prosecute because of the insecurity of the victims.  The Commission’s evidence brief identifies some other abuses.


This is not to suggest that all employers and agencies are guilty of exploitation, but there is clearly a tension between the commercial interest of employers and agencies and their legal obligations and duty of care.


Employment Characteristics


The top twenty jobs for WRS registrations in the UK are:


Process operative


Kitchen/catering asst.


Waiter/waitress


Building labourer


Food processing operative (fruit & veg)


Chef (low-level)


Driver HGV�
Warehouse operative


Cleaner/domestic staff


Hotel room-maid


Sales/retail asst.


Bar staff


Chef, other (?)�


Fruit Picker�
Packer


Farm work/farm hand


Care assistant


Crop harvester


Food processing operative (meat)


Administrator general


Carpenter/joiner�
�



Many of the other aspects of employment characteristics identified have been well researched by the TUC amongst others, as have employment experiences, and need no further comment.  


As regards migrant workers, one impact of their vulnerability to low pay, and a negative impact of their high productivity, is the process by which this makes them more competitive than the local labour force.  Opinions vary as to the extent of this.  The overall effect on unemployment appears to have been slight, but the pay rates of young British males appear to have been hit.  Locally this may have a disruptive effect on cohesion.  Any underlying tension or hostility toward new migrant communities centres on jobs and wages, welfare entitlements and housing impacts in public services, and cultural threats.   The greatest hostilities stem from perceived economic injustice and are most prevalent among economically vulnerable groups, white and ethnic minority alike.  But community tensions are not an inevitable


consequence of new immigration.


Solutions to Vulnerable Employment


The single most appropriate action to reduce vulnerability in employment would be the enforcement of existing legislation on equality, employment and health and safety, with the appropriate resources being made available.  Employers exploit the vulnerable by accident or design.    The accidents need to know about the legislation; the designers prosecuted.  Migrant workers themselves need to know about their rights, and all appropriate information media should be exploited to that end.  It is estimated that the British economy will need 200,000 migrants a year from 2010.  Without the necessary enforcement action their experience will be unenviable.
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Ethnic Minority Workers


That ethnic minorities experience disadvantage in the labour market is not disputed by policy makers.  The ethnic penalty is well documented, most succinctly in the 2003 Cabinet Office report, Ethnic minorities and the labour marke�t, the evidence of which showed that some groups, notably Indians and Chinese, were on average doing well and often out-performing whites in the labour market.  Their success shows that there are no insuperable barriers to successful social and economic integration.  Other groups are doing less well.  Pakistanis, Bangladeshis and Black Caribbeans experience on average significantly higher unemployment and lower wages than whites. The report concludes that while factors such as concentration in areas of deprivation can affect life-chances, there is also strong evidence that discrimination plays a significant role.  More recent statistics demonstrate that in general little


has changed in the ensuing four years. �


The chart demonstrates that it is inappropriate to discuss ethnic disadvantage independently of gender. Whatever way one looks at it, ethnic disadvantage in employment is so well established as to be predictable�.


The experience evident in these sources may not always constitute extreme suffering, but must certainly be ongoing and amounts to an imbalance of power.  Whilst the data quoted relates to unemployment, it is reasonable to conclude that those in employment from the identified under-represented cohorts have a more tenuous grasp on job security and reward than their white counterparts.  This might reasonably be expressed in relative length of service with an employer, or in terms of remuneration.  


Remuneration and length of  time in employment


Research produced by the Equal Opportunities Commission� demonstrates the pay gaps that exist between ethnic minorities and the


white population, and explores the impact of intervening variables such as gender, age, employment sector, level of qualification, geography and conditions of employment:  


“There is a substantial full-time, hourly pay gap for women from all ethnic groups relative to White men, and for all minority group men except for Indian men.  However, the average hourly pay gap for women (13%) is almost three time the average hourly pay gap for men.”


The research identifies a number inter-related reasons for the differential; discrimination, occupational segregation, concentration, and caring responsibilities (and by extension interrupted work histories).  


“Pay and conditions – and chances of continuous employment – vary across occupations, with those with lower pay also often being the most at risk of unemployment and thus interruptions to work.”


The intervention of marriage and childbirth affects different cultures in different ways.  White women tend to take time off for child-birth and return to the labour market via part-time working.  Black Carribean women will return to full time work more quickly.  Pakistani and Bangladeshi women will remain in the home following childbirth, not seeking to re-enter the labour market for some years.  This renders them more vulnerable in terms of pay prospects when they do return.


Overall, the actual penalties suffered look like this: 


�





�





As regards length of service, there is little comprehensive data available.  


Table 1: Percentage of those men observed as unemployed by banded unemployment durations


Ethnic Group�
Less than 3 months�
3-6 months�
6 months to a year�
Over a year�
�
White British�
41�
18�
17�
24�
�
Indian�
46�
19�
19�
16�
�
Pakistani�
37�
20�
15�
28�
�
Bangladeshi�
34�
23�
17�
26�
�
Black Caribbean�
28�
19�
15�
38�
�
Black African�
31�
15�
29�
25�
�
Source: Labour Force Survey, pooled quarters 2002-2005. 


Notes: Proportions have been adjusted by person weights. Numbers for the Chinese were too small for confidence in the distribution.


Comparing the ‘scores’ across both sets of data, it’s clear that White and Indian men do better than others, but beyond that parallels don’t exist.  Black African men come third in the wage table.  While these data support a negative correlation between ethnicity generally and employment tenure, they suggest that there is more work to be done in this area.  Intervening variables might include occupational segregation and concentration.  CoVE may wish to consider proposing such research to further understand this area of vulnerability.


Conclusions


These findings contribute to discussions about the other consultation questions.  The vulnerability of lower paid workers to interruption and unemployment applies more to ethnic minorities than the mainstream, as demonstrated by the global unemployment figures. There is a wealth of research recording job segmentation and concentration, access to training and other constraints on job security.  CoVE has an opportunity to re-state this in the wider context of vulnerability as it applies across the whole of society.  Again, research is starting to suggest commonality of experience across broad ethnic boundaries, but not across socio-economic ones.














Disabled Workers


The EHRC knows that disabled people are a section of society which are considered to be vulnerable people and have many barriers to getting and staying in employment whether it be in open employment or in a more sheltered environment.  Below are a section of issues that disabled people need addressing in order to participate fully in the labour market.


DRC getting in, staying in, getting on Report


The DRC before it closed co wrote a report with the social market foundation with the aim being:


We want to see more disabled people getting into work, staying in work and progressing at work. �We want to narrow the gap between disabled and non-disabled people's income levels.


The DRC challenged the government to Improve the skills of disabled people to world class levels by 2020 would boost the economy by £35 billion over 30 years and help tackle child poverty, argues SMF Chief Economist Stephen Evans in a new report, Disability, Skills and Work: Raising our ambitions. The report was launched by Rt Hon John Hutton MP in June 2007. 


There are a wide range of practical barriers for disabled people trying to get into alternative gainful employment (with the closure of Remploy Factories) who were used to working in prescribed employment settings - not only the 'instutionalisation' of the individual (i.e. someone not used to working in an open employment setting, where they may be the only disabled person working in the company/organisation) but also factors such as lack of 'open market' employment within a manageable traveling distance, attitudes of employers presenting barriers to employment and the fact that much work is often low paid and thus can mean that some disabled people would be worse off taking a job than living on benefits. 


Supported Employment


The EHRC believes supported employment opportunities can really enable disabled people to develop their full potential. 





The EHRC believes that disabled people, like anyone else, should have the right to make an informed and meaningful choice on employment opportunties. An increasing proportion of disabled people aspire to work in open employment and these aspirations need to be recognised by policy-makers, careers officers, employers, families, and advocates.


The EHRC believes that any supported employment package, whether it be short term support, longer term support, support in the transition phases of a disabled person’s working life, or only intermittent support when required, should always have the theoretical ambition of enabling the disabled person to work in the open labour market with reasonable adjustments. This is because we believe that with the right adjustments and accessible services, every disabled person has the right to live and work independently.





Principles of supported employment:


Supported employment providers should be aware that in order to achieve equality, the Disability Discrimination Act allows for more favourable treatment of disabled people, and thus where a disabled person may need long-term support to access employment, this should be seen as something that should be provided, even if the disabled person may not be able to undertake as much activity as their non-disabled peers. For example, as a reasonable adjustment, an employer should adapt initial productivity targets for a blind employee who awaits the supply of specialised equipment and training in its effective use in order to maximise job effectiveness. 


In addition, an employer may wish to go beyond the requirements of the DDA this could be a 'reasonable' adjustment within the DDA I guess for some employees by fundamentally altering the nature of a job to suit an employee with severe learning disabilities who may otherwise not expect to be equally productive initially, 


Supported employment providers should not specify a length of time for which support will be provided, but should look to tailor support to the requirements of individual disabled people. Only by doing this can supported employment regimes successfully combat the ‘revolving door’ issue that many disabled people face, i.e. that as soon as their support is withdrawn they are unable to carry on working. 


Supported employment arrangements should develop employer understanding of developing inclusive workplaces, so that the expertise needed to support a disabled person in the workplace is not ‘kept’ by one provider, but is transferred to the employer so that they can improve their practices and make their workplace more accessible to other disabled people. 


Culture


A key feature of making a workplace inclusive to disabled people is influencing the culture and values of an employer so that it embraces disabled people’s participation as positive and to welcome and recognise that systems, structures, policies, procedures and attitudes may unwittingly be limiting potential. Involvement of disabled people will help you clearly define where and how the culture of the organisation is blocking potential. Within a culture that welcomes disabled people it also allows for people to disclose new or acquired impairments.


Harassment


The general duty Disability Equality Duty (DED) introduces a requirement to give due regard to eliminating disability-related harassment, which can have a devastating effect on a disabled person’s experience of employment. It is important that employers involve disabled people to help them understand what disability-related harassment is, and how it affects disabled people working in the authority. 


Existing bullying and harassment procedures should be reviewed to ensure that they can capture, deal with and record disability-related harassment with a view to eliminating it as this is unlawful. 


Absence management 


There are two aspects to consider here, sickness absence management itself, and the provision of disability-related leave. 


Disability-related leave


Employers should develop a policy on disability-related leave. Such a policy would mean that when a person needs time off because of their disability (they may need an operation, for example, or time to adjust to the onset of a disability) they can openly plan this in advance with managers. This type of absence should be clearly distinguished from sickness absence (even if it is related to a person’s disability see below). 


Such a policy enables managers to manage staff more effectively because they are not taking a constantly reactive approach. It may not always be possible to plan such absences in advance, but even so, enabling disabled employees to record absences related to their disability as disability-related leave is likely to help ensure that disabled people are not penalised. 


Sickness absence


Generally disabled people will not be off sick more often than non-disabled employees. However, in order to promote equality, employers should carefully consider how it applies its standard sickness absence policies to disabled people. Employers should be particularly wary of rigidly applying absence management policies that only allow a certain amount of sickness absence before sanctions apply. Where they do have such policies they should ensure that if a disabled person is off sick, and that sickness is clearly related to their disability, the employer is prepared to discount a certain amount of disability related sickness absence from the person’s overall sickness absence record. The amount of time for which it would be reasonable for an employer to do this is dependent upon the particular case, but in order to meet the Duty employers should be prepared to go beyond the minimum. They should also remember that it is very important to ensure that every effort has been made to make adjustments for the disabled employee, and perhaps to offer them further support and advice, so that the employer can show that it is doing all it can to enable the person to return to work with necessary adjustments in place.


Health and safety


One of the key barriers to the employment and progression of disabled people is a lack of understanding about how health and safety and risk management requirements can be effectively reconciled with the requirement to promote equality for disabled people in employment.


Impact assessing risk management policies to highlight any adverse impact on disabled employees or potential employees will assist employers to develop and action policies that ensure they attract and keep the best employees and thereby enhance the workforce.  


In addition, when considering their overall risk management strategy employers should plan for disabled people to be employed in all roles in their organisation, and think ahead about how any risks can be managed, rather than always taking a reactive approach when a disabled person with a particular impairment wants to take up a particular role which may not have been done by a person with that impairment before. 


Experience shows that there is not likely to be a conflict between the DDA and the Health and Safety at Work Act. Indeed it is often the case that where an employer makes a reasonable adjustment for the employment of a disabled employee, health and safety risks are significantly reduced. The Health and Safety Executive will also be subject to the disability equality duty and will be ensuring they provide guidance in this area as a result. 


Funding for reasonable adjustments


Employers should ensure that a central dedicated budget is set up for equipment to support disabled employees, rather than expecting this to be covered by existing service budgets. This will go some way towards ensuring that disabled colleagues will be starting on a level playing field with non-disabled colleagues. The strain on allocated service budgets of providing for equipment and adaptations for disabled people has a profound effect on disabled peoples opportunities in the workplace, as they may be turned down for jobs, secondments and development opportunities based on the difficulties associated with providing access requirements. Many employers will be able to take advantage of the funding provision offered through the Access to Work scheme run by JobCentre Plus. 


 Access to Work can be one way of funding reasonable adjustments, but should be relied upon as the only funding for adjustments.  


Access to work can be a key component of ensuring disabled people stay in the workplace. To meet your duties under the DDA, (both the disability equality duty and duties under the anti-discrimination duties) you will need to audit, monitor and assess the impact of how well your access to work applications is working for your disabled employees.  


Assistive Technology (AT) 


Information and Communications Technology (ICT) is a vital business tool and many disabled people, particularly those with sensory and learning disabilities, utilise assistive technology to access the work environment.  AT is now a commonplace tool in many workplaces.  


The duty to eliminate discrimination means that ICT departments should resist pressure to standardise equipment and issues like icon size when it is known that for many disabled people, personal control over the type of equipment and software they use will be a vital part of equal access to the workplace.     


Recruitment


Recruitment is normally seen as a process that starts when a job becomes vacant. To strengthen equality of opportunity for disabled people, employers can strengthen their recruitment practice by considering at an earlier stage how jobs are designed and what factors might block or hinder disabled applicants. When this have decided upon an action or policy change, an policy should be impact assessed before implementation to ensure that disability equality issues are taken into account and dealt with effectively. 


Making recruitment accessible and fair is essential to fulfilling the general duty under the DED for the public sector (, in particular the duty to promote equality of opportunity, to eliminate discrimination and to promote positive attitudes towards disabled people. And would otherwise be unlawful under the DDA. The EHRC believes that competency based recruitment systems can present a more level playing field  - to ensure no barriers are caused by potentially unfair performance management/appraisal systems.


Disclosure of impairment can be an issue at recruitment. It is one of the few issues that were raised in the Disability Rights Task Force in 1999 that wasn't addressed in the Govt response ie amendments to DDA.  The main issue was/is around disability or disability related enquiries should only be permitted in limited circumstances pre-job offer (other than related to interview/application/job offer). Then, culture and relevant policies/training needed to create an environment in which employees feel comfortable and safe to disclose a new/acquired impairment or condition. 





Training


Formal training is a crucial way in which employees develop their careers, and employers should assess the impact of their training and development policy on disabled employees, remembering to take account the range of barriers different disabled people face. You may need to incorporate different styles of delivery to ensure equitable access to training.  You will need to ensure all training opportunities are fully accessible to all disabled people, taking into account for example, provision of interpreters and support, accessible venues, presentation of accessible information, any adverse impact of distance of venue and times of training might have.


Many disabled people choose to be volunteers or are assigned volunteering roles within organisations as a way into work, however volunteers are not covered under part 2 of the DDA as they are not classed as ‘workers’, and therefore their rights are not protected.


Yet for some careers, such as CAB advice work etc, being a volunteer is almost a necessary part of the career path.


Disability equality training


Disability equality training should be provided for everyone, especially those who already manage or work with disabled people and actions and targets for this could be effectively included in action plan.  They need to understand their responsibilities in respect of the general DDA duty and the potentially disabling nature of the workplace.  Line managers should be trained to recognise and to deal proactively with disability-related harassment. 


Line managers can be the major gatekeepers to disabled employees’ progression and it is important that they are resourced to carry out this role effectively. Many line managers still lack confidence about effectively supporting disabled employees in the workplace and disability equality training can tackle issues of confidence in this area.


Employers and lack of knowledge on certain impairments including Mental Health and relationships with trade unions


The Disability Discrimination Act gives all disabled people rights, including people with mental health problems; but legal rights need action to make them a reality. Employers and unions – are in a strong position to do this. Businesses and the trade union movement are ideally placed to challenge this Mental Health issue. 


For example, it is often assumed that when someone does go off work with a mental health problem, whether mild, moderate or severe, the employer and fellow colleagues should not contact them, and that contact should only be through very formal channels. Yet in practice this is often counterproductive, because whilst the person is missing out on the day to day events in the workplace, news about changes or potential changes to the work situation, they can feel more undermined, isolated and excluded, than if the Union representative, working with the employer, tries sensitively to keep them in touch with the workplace, whilst still allowing them time for treatment or other support if needed. It is of course vital that Unions do all they can to ensure manager’s understand something about mental health problems generally, and that they are sensitive to dealing with them when they arise in their workplace. 


The Disability Rights Commission, in collaboration with MINDFUL EMPLOYER, the Sainsbury Centre for Mental Health, and the Trades Union Congress (TUC)  produced a guidance document which aims to help Trade Union representatives to understand how they can better support members with mental health problems in the workplace.


Therefore employers should be aware that their duty to provide reasonable adjustments under the DDA does not just cover physical features but an environment where people with Mental Health issues feel they can utilise their skills. This may for example mean providing a quiet area or have flexible working hours. Managers should also be trained in how to support employees with Mental Health issues.


Redeployment


Redeployment should be actively pursued when an employee is unable to continue in their current role due to their disability or long-term health condition. Redeployment may be required as a reasonable adjustment under the employment provisions of the DDA.


Managers should initially consider job redesign in the current post, including changing the work environment, before any decision about redeployment is made. All stages must involve the employee. 


Employers  should not simply have a redeployment policy that deals with disabled people who ‘can no longer do their normal job’ as it were, but should develop a more proactive and positive redeployment and career development structure that allows people to gain added skills and experience and increases their ability to move around within the organisation.


There has been a recent case about looking into available training (without pressure) before employee returns to work to ensure effective redeployment takes place e.g. in IT. (to avoid the catch 22 of not had the training to do new job or no point training if no new job)


Redeployment need not necessarily be to a lower or same-level paid job as in the Archibald. Where it is, you should consider pay protection and how in the medium term you can secure work that is more appropriate for the employee (optimising use of their skills for the organisation and does not result in career progression being hindered. Trade unions should be actively involved in developing policy and procedure, and their role agreed in supporting individual employees.





Disability Rights Commission (2003) – Attitudes and Awareness Survey


� The Institute for Employment Studies (2001) – Impact on Small Businesses of Lowering the DDA Part II Threshold: Final Report to the Disability Rights Commission
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